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CITY OF CHARLEVOIX ZONING BOARD OF APPEALS MINUTES

Wednesday, May 18, 2011 - 6:00 p.m.
210 State Street, City Hall, 2nd Floor Council Chambers, Charlevoix, MI

A)
CALL TO ORDER
The meeting was called to order by Vice Chairperson Eveleigh at 6:05 p.m.
B)
ROLL CALL
Members Present:

June Cross, Richard Clem, Mary Eveleigh, and Alternate Larry Sullivan

Members Absent (excused):
Greg Withrow, Gary Anderson
Staff Present:


Michael Spencer, City Planner
Selection of Alternate Sullivan to be a full voting member; unanimously approved by the Board.
City Planner Spencer noted that Member Anderson will be available for future meetings this Summer.

C)
INQUIRY INTO POTENTIAL CONFLICTS OF INTEREST

Vice Chairperson Eveleigh addressed the Board to note that she may have a conflict of interest with the example in the meeting packet.  The Vice Chairperson went on to read a portion of the City Statute and request the opinion of the Board as to whether or not she should recuse herself due to her proximity to the parcel.
City Planner Spencer explained that the example in the meeting packet is strictly an example and to be used as an interpretation.  The City Planner made the Board aware that the example in the meeting packet can be stricken from the record and a new example could be used, if needed.

Member Clem explained that the current example in the packet is being used to make a decision on zoning interpretation’s regarding non-conforming lots and structures, and not a specific project or parcel.  Member Clem suggested using a different example of a non-conforming lot and/or structure to eliminate any potential conflict of interest or bias.  
Member Sullivan stated that he would feel more comfortable using an example different from the example in the packet.  Member Sullivan stated that if the Board was to use the example in the packet that Vice Chairperson Eveleigh would have to recuse herself due to a potential conflict of interest.

The City Planner stated that he had various other examples of non-conforming lots and structures and is fully capable of using a different example.  City Planner stated that he felt, regardless of the example being used, Vice Chairperson Eveleigh would have to recuse herself due to the fact that the decision made by the Board has the potential to directly affect the Vice Chairperson financially as well as her property.
Vice Chairperson Eveleigh went on to read from the Zoning Ordinance, Section 5.275, Interpretations, to the Board.  The Vice Chairperson stated that she does not have an issue with using the example in the packet and asked the Board to give their opinion on whether or not they perceive a conflict of interest.  The Board members gave their approval for the Vice Chairperson to recuse herself from the meeting and allow her to speak as a member of the public. 
D)
APPROVAL OF AGENDA
Vice Chairperson Eveleigh motioned to approve the agenda as submitted, seconded by Member Sullivan. The motion was approved unanimously by the Board.
E)
APPROVAL OF MINUTES
1.  Motion to approve or amend April 20, 2011 meeting minutes
Vice Chairperson asked the Board if they noted any portions of the April 20, 2011 meeting minutes needing correction.
The corrections are as follows:

Page 4 of the packet, last paragraph, the sentence reads: Given the size and location of the proposal the ZBA does not anticipate any adverse impacts to other property owners in the neighborhood or zoning distinct.  The sentence should read: Given the size and location of the revised proposal the ZBA does not anticipate any adverse impacts to other property owners in the neighborhood or zoning district.

Page 5 of the packet, midway down the page, the paragraph reads: Chairperson Withrow recommended for the hearing to move on due to the fact that the home was built in 1958 before the current zoning ordinance, and no other issues were present.  Chairperson Withrow also noted that the neighbors in the vicinity accepted the design.  The Board agreed unanimously to stricken the entire paragraph from the minutes.

Page 5 of the packet, midway down the page, the sentence reads: The Board approved the language unanimously.  The sentence should read: The Board agreed with Chairperson Withrow.
Page 6 of the packet, first paragraph, the sentence reads: Disagreements with interpretation include; subsection C “the availability of light and fresh air to neighboring properties.”  Sentence should read: Disagreements with interpretation include; subsection c “the availability of light and fresh air to neighboring properties.”    

Page 6 of the packet, first paragraph, the sentence reads: City Planner Spencer has a conflict with the language regarding “two conflicting structures” within the ordinance.  Sentence should read: City Planner Spencer has a conflict with the language regarding “two conflicting sections” within the ordinance.

*Recording Secretary Note: the Vice Chairperson did not motion to approve the minutes as amended, nor did the Board vote to approve the minutes as amended.

The Board unanimously voted Member Sullivan to preside over the remainder of the meeting due to the fact that Vice Chairperson Eveleigh had recused herself.         
F)
CALL FOR PUBLIC COMMENT (Not related to agenda items)   None.
G)
OLD BUSINESS      
1. Public Hearing for Interpretation of Sections 5.251 (2) and 5.251 (3)

a. Staff Presentation
City Planner Spencer reviewed previous discussions of Section 5.251 from the previous meeting, specifically the fact that the Board generally did not feel that subsection 3 regarding infilling was appropriate because it increased the non-conformity and that the language was not applicable. 
The City Planner discussed potential ZBA options for interpretation of the Sections 5.251(2) and 5.251(3), including but not limited to: 
· Find that, subsection 2 should govern over subsection 3 and that non-conforming structures should not be allowed to expand into the side yard setback.  City Planner Spencer noted that if this option was decided upon, the ZBA should recommend to the Planning Commission that subsection 3 be deleted from the zoning ordinance in its entirety.  
· Find that, the language in subsection 3 is appropriate and that infilling would be allowed in the side yard.  City Planner Spencer noted that if this option was decided upon, the ZBA should recommend to the Planning Commission that the language in subsection 3 be altered to better explain the purpose.  
· Find that, specific sections of the Zoning Ordinance need to be deleted or modified by the Planning Commission per the ZBA’s interpretation.  
· Find that additional time or research is needed prior to making an official decision on Section 5.251.  
City Planner Spencer noted that the language at the end of Section 5.251(3) reads: Prior to issuing a permit, the Zoning Administrator shall consult with the adjoining property owners to determine the extent of the adversity of the “impacts described below.”  The City Planner does not agree with the language and points out that there are no “impacts described below” as the section does not continue past the sentence above.  City Planner Spencer also noted the subjectivity of Section 5.251 (3), subsection c, in stating “the addition will not diminish the availability of light and fresh air to neighboring property.”

b. Call for Public Comments

Traver Wood, member of the public and employee of Site Planning and Development, addressed the Board.
Mr. Wood stated that due to the nature of his business, he deals with the zoning issues frequently.  Mr. Wood noted that the ZBA has dealt with these same issues in the past and believes that he and the Board are on the same page with regard to the meaning of “infill.”  Mr. Wood has spoken with former administrators in the past regarding infilling issues and their meaning.  Mr. Wood noted that staff can only find the history of the section being amended so that variances need not be required.  Mr. Wood noted that although no examples are given, the history of the infill section, specifically side yard, in the ordinance had been added due to the preponderance of requests and that the condition exists in many places in the City.  Mr. Wood said that it makes sense to amend the ordinance so that variance requests are not needed when adding on to a non-conforming structure when the addition is not adding to the non-conformity.  Mr. Wood noted that this section of the ordinance does not apply to conforming lots but only non-conforming lots.  Mr. Wood believes that Section 5.251 applies to smaller lots that were not zoned prior to the passing of the zoning ordinance.  Mr. Wood stated that after looking at the meeting packet, he believes that the provisions in the section did not happen “willy nilly” but instead were given a considerable amount of thought and revisions to be completed due to the fact that it was revised numerous times, and warrants consideration.  Mr. Wood said that the section obviously made sense to former boards and administrators.  Mr. Wood agrees with the City Planner when discussing the availability of light and fresh air and how it could not be qualified.

Mr. Wood provided an example of his infill theory to the Board.  The example shows a property in the City of Charlevoix.  Mr. Wood explains to the Board that he is not aware of how to calculate the availability of light and air when infilling a side yard and that it should be considered on a site by site basis.  Mr. Wood is unaware of how side yard infill would be granted without a variance request unless the Zoning Administrator was given the latitude to do so and make a reasonable determination regarding the availability of light and air.  Mr. Wood stated that he could argue that the trees in a side yard do more to diminish the light and air then the proposed infill would.  Mr. Wood stated that he is aware that two sections of the ordinance are currently up for interpretation and that he had addressed Section 5.251(3) discussing side yard infill.  Mr. Wood believes that subsection 2, without question, allows infilling where you have an existing non-conforming structure as long as the proposed new structure abides by the current requirements of the ordinance.  Mr. Wood’s understanding is that subsection 2 is currently in question as to whether or not to allow new construction and infilling on an non-conforming lot or structure whereby the new construction does meet the setback requirements.  It is clear to Mr. Wood that subsection 2 clearly states what is currently being discussed and what it was intended to do.
Mary Eveleigh, member of the public and Vice Chairperson (recused) of the ZBA, addressed the Board.  
Ms. Eveleigh stated that she recused herself from the ZBA because her property is adjacent to the example in the packet.  Ms. Eveleigh discussed the “availability of light and air” language that is currently being evaluated. Ms. Eveleigh stated that this discussion takes the topic back to Section 5.1.  Ms. Eveleigh read Section 5.1. Ms. Eveleigh stated that she believes subsection 3 of Section 5.251 applies when neighbors are very close to property lines.  Ms. Eveleigh stated that governments make the non conformities and people break non conformities.  Ms. Eveleigh believes that even if the government makes non conformities, we are here to eliminate non conformities and protect the rights of neighbors.  

Ms. Eveleigh went on to interpret the area of Section 5.1 regarding congestion.  Ms. Eveleigh noted that she and neighboring properties received a letter on October 10, 2010 from the City of Charlevoix Planning Department in accordance with the Zoning Ordinance. Ms. Eveleigh stated that the letter was sent to inform neighboring properties that there was a proposal regarding infill at a specific property.  Ms. Eveleigh stated that there was a letter sent to the City of Charlevoix Planning Department from the Fire Department Chief, Paul Ivan, stating that the Chief did not have a specific opinion about installing the wall but that due to small setbacks in this specific area, the type of siding will have an impact into the damage that would be expected if a significant fire at the adjoining property 204 E. Dixon Avenue should occur.  Ms. Eveleigh went on to read portions from the Chief’s letter: “currently the house at 204 E. Dixon Avenue appears to have some sort of vinyl plastic siding should a significant fire occur at 206 E. Dixon, with the proposed addition or not, the owner at 204 E. Dixon Avenue was told and should expect melting siding.”  Ms. Eveleigh points out that currently, there is a brick wall (shown in photo), and states that she believes the brick wall is more of a safety guard between the houses as opposed to having siding in the infill.  Ms. Eveleigh stated that her zoning information shows an existing wall with a foundation.

Member Clem asks Ms. Eveleigh where the information is located.  City Planner Spencer stated that the information was coming from the zoning permit previously discussed at 206 E. Dixon.  Member Clem asked if Ms. Eveleigh was discussing the zoning permit at 206 E. Dixon and City Planner Spencer stated that Ms. Eveleigh was discussing the zoning permit, however, the Board specifically wanted to discuss another example.  

Ms. Eveleigh stated that if the discussion was regarding the specific parcel at 206 E. Dixon she agreed that she would recuse herself from the meeting as a member of the Board, because her house is located on the site plan.  Ms. Eveleigh noted to the Board that she has a letter from another neighbor in the area of the property who, is not in favor of the current infill on the project.  Ms. Eveleigh stated that she is not opposed to the property being fixed but is not in favor of the current plan.  Ms. Eveleigh asked Mr. Wood if there was a foundation underneath the wall in question.  Mr. Wood stated that he sees the wall sitting on a poured concrete pad.  Ms. Eveleigh asked Mr. Wood if he was talking about just the wall or the entire portion of the house.  Member Sullivan asked Ms. Eveleigh to continue with the previous discussion.

Ms. Eveleigh went on to discuss the entrance to the home.  Ms. Eveleigh stated that there is a sidewalk on the east side of the house, and that there are two entrances to the house.  Ms. Eveleigh noted that the east entrance is considered to be the front of the house and that the driveway is off of Dixon Avenue.  Ms. Eveleigh stated that if you are at the front of the house, there is not 35 feet away from the property line of the neighbor, but only 24.9 feet.  Ms. Eveleigh stated that on one of the diagrams she received as a neighboring property owner, it shows that they would like to include an enclosed screened in porch making the structure only about 20 feet from the property lines.  Ms. Eveleigh noted that she is not only discussing the infill, but also other portions that need to be discussed.  Member Sullivan mentioned to Ms. Eveleigh that for purposes of tonight, the Board is only looking at interpretations of the infill portion of the section and there would be a more appropriate time to deal with other topics.  Ms. Eveleigh stated that, being a neighbor she is fine with the fact that the home was painted, and that it sat vacant for a number of years.  Ms. Eveleigh noted that she does have an issue with the infill.  Ms. Eveleigh stated that due to the non-conformity of the structure, there needs to be a variance request for the property and is not in favor of the project.

Member Sullivan noted that for the purposes of tonight’s meeting, the Board is looking into whether or not a project of this nature will require a variance to come before the Board or not.  Member Sullivan stated that the Board would deliberate this question later in the meeting.

Ms. Eveleigh mentioned that regarding Section 5.251(3), she believes that the project would be in violation of subsection a, b, c, and d.  Member Sullivan stated that the violations were project specific issues.  Ms. Eveleigh stated that if there are two sections in conflict and people are making various interpretations of the sections, then there is a serious issue with the ordinance because the ordinance is the law.  Ms. Eveleigh stated that the ordinance is very specific to what it stands for and because the two sections are in conflict with each other and she believes that it would be considered ambiguous.

c. ZBA determination of findings of fact.

Member Clem asked City Planner Spencer how often the application for infill in a side yard is presented as a question to the Planning Department.  The City Planner stated that this is the first application in his three and a half years in his current position.  Member Clem asked the City Planner if it would be a complication to ask that the side yard infill applications come for a variance each time.  City Planner Spencer stated that it would not be a complication as side yard infill applications are not submitted often.
City Planner Spencer noted that former Planning Commissions and City Councils deliberated on the current zoning ordinance language for many months.  The City Planner stated that if at one time there were many issues with small lots in the City, the setback requirements should have been changed to accommodate lots sizes rather than inserting a section that is difficult to understand and made to avoid variance reviews.  City Planner Spencer noted that because the subsections 2 and 3 of Section 5.251 are in deliberation, it provides evidence that the ordinance language needs to be changed to adjust to individual pieces of property.  The City Planner stated that there is no difference between varying lot sizes in the current zoning ordinance, and the ordinance needs to adjust to and accommodate the lot sizes.
City Planner Spencer stated that there are currently two issues facing the Board: 
· one, should infilling be allowed based on Section 5.251?
· two, based on subsection 2 of Section 5.251 would a variance be needed for an addition?
Member Clem stated that in his opinion, any expansion of a non-conforming structure that meets all of the applicable use and dimensional requirements should be allowed with only the Zoning Administrator’s permission and without a variance.  Member Clem noted that in his opinion, subsection 2 of Section 5.251 does not need interpretation and is clearly stated.

Members Cross and Clem stated that any infill that does not meet the applicable use and dimensional requirements of the ordinance should come before the Board for a variance.  Member Cross also agreed with Member Clem’s opinion that “any expansion to a non-conforming structure that meets the zoning requirements should be allowed with only the Zoning Administrator’s permission and without a variance.”
City Planner Spencer stated that he feels the Board’s decision is whether or not to have Section 5.251, subsection 2 govern or Section 5.251, subsection 3 govern, provide findings accordingly, and recommend any changes in the ordinance to be sent to the Planning Commission for review.
Member Sullivan stated that he felt that Section 5.251, subsection 2 should prevail over Section 5.251(3) in its entirety.  He would like to amend the language within Section 5.251(2).  Member Sullivan would like to add language to the effect of “expansion into portions of the property which would not result in encroachment of the setback requirements.”  Member Sullivan stated that if the zoning requirements are met, the Zoning Administrator should be able to issue the permit without consultation with the Board.  Member Sullivan noted that his interpretation of Section 5.251(2) is viewed as “any expansion” to a non-conforming structure would need a variance even if the expansion meets all requirements; therefore, Member Sullivan feels the need to amend the ordinance language.  Member Sullivan also stated that the language in Section 5.251(2) regarding the “Building Inspector” should be removed due to the continuous changes in building code and the possibility of building code determining zoning standards.  Member Sullivan went on to provide examples of past projects where building code may have altered the ZBA’s decision on a variance.  Member Sullivan stated that if an application for infill that extended the non-conformity of a structure was submitted, the ZBA would have to review the application prior to issuance of a variance.
Member Clem suggested the deletion of Section 5.215, subsection 3 in its entirety.  
Member Cross posed a question to the Board and staff; Should all infill requests on a non-conforming structure come before the ZBA?  City Planner Spencer replied to Member Cross; suppose the infill request met all setback requirements as well as all other applicable requirements.  The City Planner then used a diagram to discuss Member Cross’s question, and show that the expansion would not further add to the structures non-conformity and meet all setback requirements.
Member Sullivan stated; if any part of the expansion encroached into the setback requirements the addition would require a variance from the ZBA.  Member Sullivan also stated; if the expansion meets all setback and any other requirements, the addition would not require a variance and a permit could be issued solely by the Zoning Administrator.

Members Cross and Clem stated that they agreed with Member Sullivan regarding his interpretation.
Member Sullivan posed a question to City Planner Spencer; Have there been any additions proposed and permitted for a structure that is non-conforming by virtue of extending into the setback’s, but the addition has occurred on a portion of the structure that does not increase its non-conformity?  The City Planner stated that he has received applications of this nature and that permits had been issued without a variance in these specific situations.

City Planner Spencer suggested to the Board that they provide findings detailing why Section 5.251(3) does not apply to the ordinance.  The Board made a finding that Section 5.251(2) and Section 5.251(3) are in conflict with each other and the Board is finding that Section 5.251(3) should not apply to zoning permits, and that Section 5.251(2) should prevail over Section 5.251(3) because Section 5.251(3) does not further the purpose or intent of the zoning ordinance.  

Member Clem motioned in favor of the finding, seconded by Member Cross the motion carried unanimously.

d. Motion


Member Sullivan motioned for Section 5.251, subsection 2 to be interpreted such that a variance will need to be obtained if any alteration or remodeling occurs outside the interior dimensions of the building and are located within a setback area.  Member Clem stated that he felt the original language was easier to interpret than the language provided by Member Sullivan.  Member Clem went on to state that once subsection 3 is removed from the ordinance, Section 5.251(2) becomes clear and relevant.  Motion died due to lack of support.
City Planner Spencer noted that the Board decided that Section 5.251(3) does not apply and that any infill on the non-conforming portion of the structure would require a variance.  The City Planner went on to state that in every other zoning ordinance he has reviewed expansions of non-conforming structures that meet all zoning requirements and do not further the non-conformity of the structure have not required a variance.

Member Clem motions for no changes or interpretations to be made to Section 5.251(2), support from Member Cross, motioned carried unanimously.

Member Sullivan recommends for any reference to the Building Inspector or building codes be deleted in Section 5.251.  The Board agreed with Member Sullivan.

Member Sullivan recommends that when the Planning Commission and staff are reviewing the non-conforming section of the Zoning Ordinance, the Commission and staff should look at non-conforming parcels/land, uses, and structures individually due to the fact that each of the non conformities consistently overlap.  City Planner Spencer noted that the new Zoning Ordinance will address each of the non conformities individually, as stated by Member Sullivan.

Ms. Eveleigh posed the question to the Board; does the Board feel that Section 5.251, subsection 2 covers the requirements listed in Section 5.251, subsection 3?  Member Sullivan stated that the requirements listed in Section 5.251, subsection 3 will be reviewed by the ZBA on an as needed basis when a variance is required.                         

H)
NEW BUSINESS – None.
I)
ADJOURNMENT

Member Clem motioned that the meeting be adjourned, motion supported by Member Cross.  Motion unanimously carried.  The meeting was adjourned by Member Sullivan at 7:25 p.m.
_________________________________

_________________________________

Mary Eveleigh, Vice Chairperson


Greg Withrow, Chairperson
__________________________________

_________________________________
Patrick Kilkenny, Recording Secretary


Carol A. Ochs, City Clerk
